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Executive Summary

Strengthening local television broadcasting, particularly local news and public affairs
programming, was a key reason for the retransmission consent provisions of the Cable Act of
1992. These provisions are part of a long Congressional tradition of promoting and protecting
localism in the American media system, fully supported by the Federal Communications
Commission (“FCC”). Nevertheless, despite dramatic increases in the retransmission consent
revenues that broadcasters are receiving, there is little evidence that these revenues are being
used by broadcasters to enhance their provision of local news and public affairs programming.
Instead, the overwhelming body of research indicates that retransmission consent revenues are
used to support the national broadcast networks.

The paper is organized as follows. After a brief introduction, Section | provides an
overview of the current state of affairs in retransmission consent negotiations and the dramatic
increase in retransmission consent payments to broadcasters. This section also examines some of
the public service harms that emerge when retransmission consent negotiations break down.
Section Il connects these disputes, and how they are being conducted, to the FCC’s longstanding
principle of localism. This section illustrates the centrality of broadcasters’ provision of local
informational programming to the underlying motivations for the retransmission consent
provisions. Section Il examines the literature on broadcasters’ commitment to local news and
public affairs programming, in an effort to determine whether the increases in retransmission
consent compensation obtained by broadcasters are in any way being accompanied by a
comparable increase in commitment to local news and public affairs programming. As this
section demonstrates, across various measures of broadcaster commitment to local news and

informational programming, there are strong indications that broadcasters have demonstrated



relatively little commitment to serving the local news and informational needs of their audiences,
and that the recent increases in transmission consent compensation are doing nothing to reverse
this trend. These findings suggest that the retransmission consent provisions are not

accomplishing their original goal of enhancing broadcasters’ commitment to localism.



Introduction

The issue of retransmission consent between multi-channel video programming
distributors (MVPD) and local broadcast television stations has grown increasingly contentious
in recent years. Broadcasters are more frequently seeking cash payments from MVPDs — and are
being more aggressive in terms of the size of the payments that they pursue. Broadcasters are
more aggressively pursuing retransmission consent payments in an effort to transition to a
business model more akin to that of basic cable networks, which have long relied on both
subscriber fees and advertising revenue.’

Increasingly, these retransmission consent negotiations have grown so contentious that
consumers are now faced with the loss — or threatened loss — of access to some of their local
broadcast signals. This state of affairs has attracted the interest of the Federal Communications
Commission, which has recently initiated an inquiry into possible revisions of its existing
retransmission consent rules.’

Any reconsideration of the retransmission consent rules should be grounded within the
context of the original intent behind these provisions, as well as in the available empirical
evidence about whether these provisions are accomplishing the goals they were designed to
achieve. This paper addresses these issues in terms of the retransmission content provisions’

relationship to the FCC’s guiding principle of localism.?

! For a discussion of broadcasters” efforts to reconfigure their business model, see George Szalai (2010, Oct. 12).
“Murdoch: Content is Emperor, not King.” Hollywood Reporter. Retrieved September 23, 2011, from:
http://www.hollywoodreporter.com/news/murdoch-content-emperor-not-king-20199. See also Jonathan A. Loeb &
Sara Rezvanpour (2011, July 14). “A Sea Change to Retransmission Landscape in TV.” The Daily Journal.
Retrieved September 23, 2011, from: http://www.bingham.com/Media.aspx?MedialD=12647.

2 In the Matter of Amendment of Commission’s Rules Related to Retransmission Consent, 26 FCC Rcd. 2618
(2011).

® For detailed discussions of the role of the localism principle in U.S. communications policymaking, see Philip M.
Napoli (2001). “The Localism Principle Under Stress: Ambiguity, Inconsistency, and Empirical Neglect.” Policy
Studies Journal, 29(3), 372-387. See also Paul Cowling (2005). “An Earthly Enigma: The Role of Localism in the
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As this paper illustrates, a key motivating factor behind Congress’ enactment of the
retransmission consent provisions was to strengthen local television broadcasting, particularly in
terms of broadcasters’ provision of local news and public affairs programming. Such
programming long has been central to the FCC’s localism goals.* Congress and the FCC
intended the retransmission consent compensation that broadcasters received to help enhance
broadcasters’ provision of the local news and public affairs programming that are at the core of
their mandate as public trustees.

From this standpoint, it seems particularly important that any assessment of the current
state of affairs of the retransmission consent provisions be informed by a thorough understanding
of broadcasters’ provision of local news and public affairs programming. Understanding the
extent to which broadcasters are investing in such programming, and whether the trends in the
provision of such programming are moving in a positive or negative direction, can help us to
understand whether the retransmission consent provisions are having their intended effects.
Thus, this paper reviews and assesses the research that has been conducted to date on a wide
range of indicators of the extent of broadcaster commitment to providing communities with local
news and information. As this paper illustrates, the consistently low — and in some contexts
declining or absent — commitment among broadcasters to local news and public affairs
programming indicates that the retransmission consent provisions are not accomplishing their

goal of enhancing broadcasters’ commitment to localism.

Political, Cultural and Economic Dimensions of Media Ownership Regulation.” Hastings Communications &
Entertainment Law Journal, 27, 257-357.

* 1bid.



Section |: The Contemporary Retransmission Consent Landscape

The current retransmission consent provisions were first introduced as part of the Cable
Television Consumer Protection and Competition Act of 1992.> One of Congress’ principle
goals in the 1992 Cable Act was to address what were at that time perceived to be competitive
imbalances between cable providers and local broadcast television licensees. At the time of the
Act’s passage, cable companies were typically the sole providers of MVPD service in local
markets. Congress found that cable service was rapidly penetrating television households, and
increasingly was competing with free over-the-air television for advertising dollars.® The Act
imposed “must-carry” provisions that required cable systems to carry all local broadcast stations
that broadcast within the cable system’s television market. The Act also provided broadcasters
with the option of negotiating retransmission consent compensation. Thus, under this system,
those broadcasters that felt that they had sufficient leverage to extract compensation from cable
systems were free to do so; while those that did not were able to invoke their (uncompensated)
must-carry rights. The ultimate goal of these provisions was to ensure that local television
stations remained economically viable and widely accessible, and thus able to effectively serve
the local informational needs of viewers.’

In recent years, retransmission consent revenues have started to play a much more
prominent role in the economics and strategy of broadcast television. In a 2005 report to

Congress, the FCC determined that “Twelve years [after the 1992 Cable Act], cash still has not

% Cable Television Consumer Protection and Competition Act of 1992. 106 Stat. 1460. 102" Congress (Oct. 5,
1992).

® Federal Communications Commission (2005). Retransmission Consent and Exclusivity Rules: Report to Congress,
18.

" 1bid.



emerged as a principle form of consideration for retransmission consent.”® Rather, broadcasters
historically obtained compensation in the form of in-kind considerations such as securing
carriage of their affiliated non-broadcast networks.? The past five years, however, have seen a
dramatic change in this pattern. As Figure 1 illustrates, cash retransmission fees paid to
broadcast stations have increased from an estimated 215 million dollars in 2006 to nearly 1.1

billion dollars in 2010, and a projected 1.36 billion in 2011.*

Figure 1: Broadcaster Retransmission Revenue Growth
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® Ibid, p. 7.
° Ibid.

19 SNL Kagan (2009, June 30). “Broadcast Retrans Fees on Track to Break $1 bil by 2011.” Broadcast Investor:
Deals & Finance. See also “Fox, Cablevision: The Money Game (Oct. 25, 2010). Adweekmedia, pp. 10-11; Robin
Flynn (2010, March 24). “Updated Retransmission Projections: More than 1B in 2010.” SNL Financial, p. 1.
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An important element of this transition has been how it factors into the changing
dynamics of the relationship between local broadcasters and national broadcast networks. It is
not just local stations that are pursuing retransmission consent dollars. National broadcast
networks are seeking an increasing amount of this revenue stream, even in instances in which
they are not the owners of the stations serving the local market.

National broadcast networks are increasingly seeking what has been termed “reverse
compensation” from their local affiliates. That is, they are requiring their affiliates to pay them
for programming — a reversal of a decades-long tradition in which national networks
compensated local stations for airing their programming.** Thus, as part of their effort to obtain
revenue from their local affiliates, national broadcast networks are increasingly taking an active
role in their affiliates’ retransmission consent negotiations. NBC, for instance, recently proposed
to its affiliates that the network would handle all retransmission consent negotiations, and split
the proceeds 50-50 with the affiliates.’* According to one recent report, “For major networks,
sharing an affiliate’s retrans revenue is now a given,” with the networks “planning to receive at
least half of the [retransmission content] income flowing to affiliates.”*

In tandem with this transition, broadcasters’ negotiations with MVPD service providers
have grown more contentious, and the negotiating tactics that they have employed have become
more extreme. Of particular importance in this regard has been the increased frequency of actual

or threatened broadcast station blackouts, and the publicity surrounding these high stakes

1 Brian Stelter (2011, July 11). “Networks Want Slices of New Pie.” New York Times. Retrieved September 24,
2011, from: http://www.nytimes.com/2011/07/04/business/media/04retrans.htmi.

12 Josh Wein (September 14, 2011). “Executives See Big Potential for Retransmission Consent Revenue at NBC.”
Communications Daily.

13 Jon Lafayette (2011, November 1). “Networks’ Reverse Comp Take to Hit $1Bil in 2014.” Broadcasting &
Cable. Retrieved November 1, 2011, from: http://www.broadcastingcable.com/article/476031-
Networks Reverse Comp_Take to Hit 1B_in_2014.php?rssid=20065 (emphases added).



http://www.nytimes.com/2011/07/04/business/media/04retrans.html
http://www.broadcastingcable.com/article/476031-Networks_Reverse_Comp_Take_to_Hit_1B_in_2014.php?rssid=20065
http://www.broadcastingcable.com/article/476031-Networks_Reverse_Comp_Take_to_Hit_1B_in_2014.php?rssid=20065

negotiations. In these instances, broadcast stations have refused to allow MVPDs to carry their
signals until a new retransmission consent agreement is reached. While there were 31 actual or
publicly threatened broadcast blackout events between 2000 and 2009, there were 5 additional
blackout events in 2010 alone affecting 19 million viewers.™

The blackouts that arise from these disputes can have the potential to be incredibly
damaging to local communities. For instance, during the recent approach of Hurricane Irene,
LIN Television Corp., owner of over 30 broadcast television stations across the United States,
threatened to withhold the signals of its NBC and Fox affiliated stations in the Portsmouth-
Norfolk, VA television market while in the midst of protracted retransmission consent
negotiations with the cable operator Mediacom Communications.'® The same company similarly
blacked out its FOX affiliate WALA (which serves southern Alabama, southeastern Mississippi,
and the Florida Panhandle) as Tropical Storm Lee approached the Gulf Coast.'” Given the extent
to which citizens necessarily rely on local broadcasting during such times of natural disaster,
situations in which broadcasters are withholding their signals before, during, or after such
disasters raise serious questions about whether the public interest is being served.

It is perhaps not surprising that, under these circumstances, and given the importance of
localism in American communications policy, the Federal Communications Commission has

decided to revisit its retransmission consent provisions. In March of 2011, the Commission

1 Steven C. Salop, et al. (2010). Economic Analysis of Broadcasters’ Brinksmanship and Bargaining Advantages in
Retransmission Consent Negotiations.

15 «“Television Blackouts Reach High Points Over Rights Fees” (Oct. 11, 2010). Retrieved October 14, 2011, from:
http://www.rbr.com/tv-cable/28194.html.

16 «“ACA President and CEO Matthew M. Polka Condemns LIN TV’s Retrans Blackout Threat as Hurricane Irene
Threatens Eastern Seaboard” (2011, Aug. 26). News Release. Retrieved September 30, 2011, from:
http://www.americancable.org/node/3073.

" Lydia Grimes (2011, Sept. 7). “Lost Channel Sparks Blame Game.” The Atmore Advance. Retrieved September
30, 2011, from: http://www.atmoreadvance.com/2011/09/07/lost-channel-sparks-blame-game/.
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issued a Notice of Proposed Rulemaking seeking comment on a number of possible revisions to
the Commission’s retransmission consent rules.’® As the Commission noted in the NPRM:
“Since Congress enacted the retransmission consent regime in 1992, there have been significant
changes in the video programming marketplace. . . .One result of such changes in the
marketplace is that disputes over retransmission consent have become more contentious and
more public, and we recently have seen a rise in negotiation impasses that have affected millions
of consumers.”®

Any efforts to revise the existing retransmission consent rules should be grounded in a
thorough understanding of the original motivations and goals for these rules, as well as in the
available empirical evidence as to whether they are succeeding in achieving these goals. These

issues are the focus of the next two sections.

Section Il: Retransmission Consent and Localism

The policy responses to cable carriage of broadcast television signals have a long history,
dating as far back as 1965.%° As was noted above, the current set of regulations date back to the
1992 Cable Act, which was motivated in large part by concerns about localism, and the
possibility that technological and competitive changes in the television marketplace might
adversely affect the extent to which local communities were receiving the news and information

that addressed their specific needs, interests, and concerns.?

18 See supra, note 2.
¥ lbid., p. 2.

2 For an overview of this history, see Ball State University Digital Policy Institute (2007). Retransmission Consent,
Must Carry and the Public: Current Economic and Regulatory Realities of Multichannel Video Providers. See also
Richard Lubinsky (1996). “Reconsidering Retransmission Consent: An Examination of the Retransmission Consent
Provision of the 1992 Cable Act.” Federal Communications Law Journal, 49(1), 99-165.

%1 see Charles C. Goldfarb (2005). “Localism:” Statutes and Rules Affecting Local Programming on Broadcast,
Cable, and Satellite Television. CRS Report for Congress. Retrieved September 23, 2011, from:
http://www.policyarchive.org/handle/10207/bitstreams/2255.pdf.
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The concept of localism has a long history in the regulation and policy surrounding the
American media system. Early postal subsidies, which charged differential rates to newspapers
based on the distance mailed, were designed to protect small local papers competing with larger
metropolitan publications. The entire U.S. system of broadcast license allocation was designed
to ensure that even the smallest community was served by at least one local broadcast station.
This is why the U.S. broadcasting system is characterized by a large number of stations that
service relatively small geographic areas rather than fewer, higher-powered stations capable of
serving larger regions of the country. Rules governing the relationship between broadcast
networks and their affiliates were designed to protect the autonomy of local stations, so that
decisions about the kind of programming that was aired were made at the local level. And,
perhaps most explicitly, for years the FCC maintained formal requirements that mandated
minimum levels of locally produced programming and minimum levels of news and public
affairs programming. The uniting theme among these various policies has been an overarching
desire to ensure that local broadcasters operated in a way that served the informational needs and
interests of the local communities in which they were based.??

And so, reflecting these priorities, the 1992 Cable Act imposed the must-carry provisions,
which were intended to ensure the survival of free, over-the-air, local news and information
sources in an era in which more and more television viewing was migrating to the cable
platform.”® The must-carry provisions prevented cable systems from excluding local broadcast
stations in favor of carrying additional cable channels. As the FCC noted in its 2005 report to
Congress, “In adopting the mandatory carriage provisions of the 1992 Act, Congress recognized

the importance of local television broadcast stations as providers of local news and public affairs

%2 See supra, note 3.

% For a discussion of the must-carry rules and their relationship to the localism principle, see Napoli, supra note 3.
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programming.”** And, in a further effort to preserve and enhance local broadcasting — and its
ability to uphold the core elements of the localism principle — the retransmission consent option
was included in order to ensure that broadcast stations would have the opportunity to receive
compensation for cable carriage of their signals.

If we look back to the congressional discussions and debates that accompanied the 1992
Cable Act, we see that broadcasters’ provision of such local news and information was in fact a
key motivating factor that led Congress to add the retransmission consent provisions. For
instance, according to the Senate conference committee report, “whatever the result of those
[retransmission consent] negotiations, this provision will strengthen local television stations so
that they can maintain their ability to provide news, sports, weather, other local programming.”?
Along similar lines, Senator Daniel Inouye, author of the 1992 Cable Act’s retransmission
consent provisions, stated at the time: “providing local stations with the ability to negotiate with
cable systems and other multi-channel video providers is a necessary step, we believe, to ensure
that local stations remain viable well into the future to continue to provide local service to cable
subscribers and non-subscribers alike.”?® These statements illustrate the importance that the
drafters of the retransmission consent provisions placed on the idea that broadcasters would put
their retransmission consent right to use enhancing their stations’ ability to provide local news
and information to viewers. Local news and information was similarly emphasized in a

statement from Representative Rodney Chandler in the discussion surrounding the 1992 Act:

# See Federal Communications Commission, supra note 6, p. 5.

% Cable Television Consumer Protection and Competition Act of 1992 — Conference Report (Senate — September
21, 1992). Congressional Record, 102" Congress, p. S14247.

%138 Cong. Rec. S563 (Jan. 22, 1992).
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“Retransmission consent is a local issue. . . . It is an issue of local stations, carrying local
programming and news about local interests.”?’

Statements such as these highlight the right linkage between retransmission consent
revenues and the performance of local broadcast stations. Within this context, the fact (discussed
above) that national broadcast networks are now seeking to obtain a large proportion of the
retransmission consent revenues that local stations receive to contribute to their own bottom line
represents a troubling disconnect between the original reasons the retransmission consent
provisions were introduced and the contemporary reality in terms of how these provisions are
functioning in the television marketplace. Revenues intended to support local news and public
affairs programming should not be used to support national program providers.

Some analysts foresaw the retransmission consent provisions succeeding where so many
previous efforts by policymakers to spur broadcasters to better serve the information needs of
their local communities had failed. As one analysis noted soon after the passage of the 1992
Cable Act, “For half a century, lawmakers have searched for the carrot or the stick that would
encourage American television stations to produce more local news and information programs. . .
Congress and the Federal Communications Commission . . . have struggled to infuse the spirit of
community service into the commercial world of American broadcasting. It has never worked.”?
According to this same analysis, “However, retransmission consent for the first time gives
television broadcasters a substantial property right in their local programming. This property

right could make it attractive for stations to produce more — and more diverse — local news and

#1138 Cong. Rec. H6493 (July 23, 1992).

% Lorna Veraldi (1994). “Newscasts as Property: Will Retransmission Consent Stimulate Production of More Local
Television News?” Federal Communications Law Journal, 46, 469-490, pp. 470-471.
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information programming.”®® In the end, this analysis concluded that: “To the extent that
lawmakers allow market forces to dictate the respective property rights in programming, they
may better serve the public interest in local news and information programming than has any
previous attempt to achieve those same goals through direct regulation.”*

This tight linkage between broadcast localism and the retransmission consent provisions
has remained consistent in the nearly two decades since the 1992 Cable Act was passed into law.
For instance, a 2007 Report to Congress by the Congressional Research Service emphasized that,
among the specific public policy objectives the retransmission consent provisions were meant to
further were: “fostering local programming, especially local broadcast programming; [and]
fostering diversity of news and public affairs voices and entertainment choices.”*

Broadcasters themselves have recently emphasized the linkage between local public
service programming and retransmission consent. As the FCC’s 2011 report on the Information
Needs of Communities (the “Future of Media” report) noted, “Broadcasters believe that if
stations can increase the retrans revenue streams, they would be in a better financial position to
invest in local news.”** This same report quotes one broadcast television executive, who states
that: “If we can’t use retransmission consent, local news will die.”® Similarly, ina 2010
editorial, former Oregon Senator and current President and CEO of the National Association of

Broadcasters, Gordon Smith, stated that “Without this essential revenue, broadcast viewers

would face a diminished local news product, fewer public affairs programs and a further

2 1bid., p. 470.
% Ihid.

%! Charles B. Goldfarb (2007, July 9). Retransmission Consent and Other Federal Rules Affecting Programmer-
Distributor Negotiations: Issues for Congress. Congressional Research Service, p. 56.

%2 See Steven Waldman and the Working Group on Information Needs of Communities (2011). The Information
Needs of Communities: The Changing Media Landscape in a Broadband Age. Federal Communications
Commission, p. 299

* bid.
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migration of sports and entertainment programming to pay TV. Most important is that this
retransmission revenue supports a local news and entertainment platform for the more than 30
million Americans who are unable, or unwilling, to pay for cable or satellite TV.”** In these
statements, the linkage is again quite explicit — retransmission consent revenues should serve as a
means by which broadcasters enhance their provision of the local news and informational

programs on which their audiences rely.

Section I11: An Assessment of Broadcaster Commitment to Localism

The previous sections have made clear that: a) the retransmission consent revenues that
broadcast stations have been receiving from MVPD service providers have been increasing
dramatically; and b) the retransmission consent provisions were instituted under the assumption
that retransmission consent revenues would help enhance broadcasters’ provision of local news
and informational programming. Consequently, it makes sense to examine the available
evidence to assess the current state of affairs in terms of broadcasters’ demonstrated commitment
to localism.

As one recent study noted, “In the past, the [FCC] had imposed a pervasive set of
substantive programming regulations which demanded that specific amounts of local
programming be aired by stations, mandated that stations keep in continuing contact with local
and regional organizations in order to ‘be in touch’ with the local community (and, therefore, be
better positioned to offer programming meeting local needs and interests) and required stations
to submit frequent and thorough substantiation of the station’s programming and other efforts in

order to achieve renewal of the broadcast license. Significant FCC deregulation in these

% Gordon Smith (November 16, 2010). “Compromise Benefits TV Viewers.” Politico. Retrieved September 23,
2011, from: http://www.politico.com/news/stories/1110/45152.html.
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broadcast programming and station ‘accountability’ areas may be relevant to efforts at reviewing
many of the cable television and multichannel provider regulations.”*

A key implication of this statement is that the current state of retransmission consent
needs to be understood in terms of the economic and regulatory dynamics surrounding
broadcasters’ provision of local news and informational programming. This is the goal of this
section — to assess the current state of affairs in broadcasters’ provision of such programming in
an effort to offer some conclusions as to whether retransmission consent revenues are being used
to support local news and informational programming in the ways that Congress and the FCC
intended, and in ways that broadcasters themselves have claimed that these revenues would be
used.

We have, in recent years, seen a growing body of research examining broadcasters’
commitment to localism, with much of this research focusing on various aspects of broadcaster
provision of local news and public affairs programming. Much of this research has been
motivated by the FCC’s various media ownership regulations, and has addressed questions about
whether different market and station ownership characteristics are related to the extent to which
broadcasters address the informational needs of local communities.®® These issues have been

addressed through a variety of methodological approaches; though, as this section will illustrate,

there are three particular analytical approaches that have been the most common.

% Ball State University Digital Policy Institute, supra note 19, p. 6.

% Given this focus of much of this research, in some instances studies that address the issue of broadcaster
commitment to localism provide analysis of the impact of various ownership and market conditions, but fail to
provide basic descriptive information about how well the sampled stations perform in their provision of local
informational programming. See, e.g., Peter J. Alexander & Keith Brown (2004). Do Local Owners Deliver More
Localism? Some Evidence from Local Broadcast News. FCC Working Paper. Retrieved September 30, 2011, from:
http://transition.fcc.gov/ownership/materials/already-released/doownersdeliver070004.pdf.
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The most common analytical approach has involved the assessment of overall local news
and public affairs minutes.®” These studies tend to find generally low levels of such
programming, and/or that many stations across the U.S. fail to provide any programming of this
type. A 1998 study that focused on local public affairs programming found that commercial
television stations devoted 0.35 percent of total broadcast hours to local public affairs
programming.® These results were subsequently affirmed in a larger-scale 2001 study that
found that commercial television stations devoted roughly 0.3 percent of total broadcast hours to
local public affairs programming.®® A 2004 analysis of data compiled by the FCC found that
stations provided an average of less than 30 minutes of local public affairs programming per
week, or roughly 0.29 percent of total broadcast hours.*® More recent (2006) research drawing
upon an even larger sample of stations reached similar conclusions, finding that commercial
stations provided, on average, just over 21 minutes of local public affairs programming per
week, which is equivalent to about 0.2 percent of a week’s worth of broadcast time.** Most

recently, in 2011, the FCC conducted a study that found that stations provided, on average, just

%" Some studies have failed to distinguish between local and national news and public affairs programs, or focused
exclusively on national network programming, and thus have been excluded from this discussion, given that such an
approach makes it impossible to accurately assess a station’s commitment to localism. See, e.g., Gregory S.
Crawford (2007). Television Station Ownership Structure and the Quantity and Quality of TV Programming.

Federal Communications Commission Media Ownership Study #3; Daniel Shiman (2007). The Impact of Ownership
Structure on Television Stations’ News and Public Affairs Programming. FCC Media Ownership Study #4: News
Operations.

% Media Access Project & The Benton Foundation (1998). What'’s Local About Local Broadcasting. Retrieved
September 28, 2011, from: http://transition.fcc.gov/ownership/materials/already-released/whatslocal040098.pdf.

%9 Philip M. Napoli (2001). “Social Responsibility and Commercial Broadcast Television: An Assessment of Public
Affairs Programming.” International Journal on Media Management, 3(4), 226-233. For further analysis of these
data, see Philip M. Napoli (2001). “Market Conditions and Public Affairs Programming: Implications for Digital
Television Policy.” Harvard International Journal of Press/Politics, 6(2), 15-29.

“0 Philip M. Napoli (2004). “Television Station Ownership Characteristics and Local News and Public Affairs
Programming: An Expanded Analysis of FCC Data.” Info, 6(2), 112-121.

! Michael Zhaoxu Yan & Philip M. Napoli (2006). “Market Competition, Station Ownership, and Local Public
Affairs Programming on Broadcast Television.” Journal of Communication, 56, 795-812.
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under 1.5 hours of local public affairs programming per week, which translates to approximately
0.89 percent of total available broadcast hours.*

Many studies have focused on stations’ provision of local news programming. A
common theme of this research is the prevalence of commercial stations that provide absolutely
no local news programming. For instance, a 2003 analysis of all full power television stations in
the top 50 U.S. television markets found an average of three stations per market providing no
local news or public affairs programming.*® A 2004 analysis of data compiled by the FCC found
that stations provided an average of just under 20 hours of local news programming per week.*
(roughly 12 percent of total broadcast hours). A similar study published in 2007 found that
commercial stations provided an average of just over 10 hours of local news programming per
week (roughly 6 percent of total broadcast hours), with nearly a quarter of the 233 stations
analyzed airing absolutely no local news programming.*”® In 2011, the FCC conducted a study
that found that stations provided, on average, roughly 11.5 hours of local news programming per
week (almost 7 percent of total broadcast hours). This analysis also found that, of the 518
stations analyzed, 32 percent “did not air a single minute of local news programming.”*®

According to the FCC’s 2011 report on the information needs of communities, its Industry

Analysis Division recently conducted an analysis that reached similar conclusions, finding that,

%2 Jack Erb (2011). Local Information Programming and the Structure of Television Markets. Federal
Communications Commission Media Ownership Study #4.

* Loy A. Singleton & Steven C. Rockwell (2003). “Silent Voices: Analyzing the FCC ‘Media Voices’ Criteria
Limiting Local Radio-Television Cross-Ownership.” Communication Law & Policy, 8(4), 385-403.

“ Philip M. Napoli (2004). “Television Station Ownership Characteristics and Local News and Public Affairs
Programming: An Expanded Analysis of FCC Data.” Info, 6(2), 112-121.

*® Philip M. Napoli & Michael Zhaoxu Yan (2007). “Media Ownership Regulations and Local News Programming
on Broadcast Television: An Empirical Analysis.” Journal of Broadcasting & Electronic Media, 51(1)39-57.

“® See Erb, supra note 42.
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in the top 100 markets, 35.7 percent of stations air no local news; and that, among stations in all
markets, 30.6 percent do not air any local news.*’

These results (for both local news and local public affairs programming) are represented

in Figure 2.
Figure 2: Percentage of Broadcast Time Devoted to
Local News and Public Affairs Programming
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Note: Data points reflect programming years analyzed rather than years in which analyses were published/released.

Obviously the trend lines here stand in stark contrast to the dramatically rising trajectory of

broadcasters’ retransmission consent revenues presented in Figure 1. These contrasting patterns

*" Waldman, supra note 32, p. 102.
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raise questions about whether retransmission consent revenues are in fact furthering the
provision of local news and public affairs.

Other analytical approaches that have been employed to analyze broadcasters’
commitment to localism raise questions about whether the state of broadcasters’ commitment to
localism is even worse than overall hours of news and public affairs programming provided
would lead us to believe. These alternative analytical approaches suggest that the total hours of
local news and public affairs programming found on a station’s schedule should not be taken at
face value as an indicator of the extent of a station’s commitment to localism.

An increasingly common approach to assessing broadcasters’ commitment to localism
has involved going beyond simply analyzing the amount of local news and public affairs
programming that broadcasters provide, and instead analyzing the nature of the programming
itself, to determine how much of it actually addresses local issues and concerns.*® This approach
is based on the premise that a local news program that devotes a substantial amount of time to
national news issues, or to other topics that are not related to the local community, is not serving
the localism principle as effectively as a program that is genuinely focused on local news events
and/or local public affairs concerns.

These studies often make it distressingly clear that, within the hours of local newscasts
that local broadcast stations provide, a relatively small proportion of the broadcast time is
devoted to addressing the core informational needs of local communities. For instance, a 2004

study of local election coverage*® found that only 8 percent of the 4,333 news broadcasts

*® See, e.g., Laura K. Smith (2009). “Consolidation and News Content: How Broadcast Ownership Policy Impacts
Local Television News and the Public Interests.” Journalism & Communication Monographs, 10(4), 387-453.

“9 Political and election coverage is widely considered a “core” representation of a station’s commitment to localism,
and to serving the informational needs of local communities.
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analyzed in the month before the election featured stories that mentioned local political races.*
A 2007 study of 2004 local television news broadcasts found that “A typical half-hour of local
news contained three minutes and eleven seconds of total campaign coverage; however, almost
two full minutes were devoted to the presidential race, while another forty-four seconds were
devoted to non-race related stories (voting issues, ballot initiatives, and bond issues), which left
fewer than thirty seconds for coverage of all other races (including local, state, and federal
offices). In other words, information about candidates other than the president was extremely
scarce.”

Other studies have taken a somewhat broader approach to analyzing local news content.
For instance, a 2010 reanalysis of FCC data on a sample of 53 commercial television stations in
the U.S. examined a variety of categories of news content, categorizing each story as either local
or non-local in its orientation. This study found that almost 30 percent of local news broadcast
time was devoted to non-local topics, with stations owned and operated by a broadcast network
devoting less of their local newscasts to local stories than stations not owned and operated by a
broadcast network.>® Along similar lines, a 2010 study of the Los Angeles market found that

coverage of local civic issues accounted for only one minute and 16 seconds of a typical 30

minute newscast.>® Studies such as these raise questions about whether even the relatively low

*® TV News Ignores Local Politic Races (2005). Politics and Society: A Special Resource for Journalists (University
of Southern California). Retrieved September 30, 2011, from: http://politicsandsociety.usc.edu/2005/02/tv-news-
ignores-local.html.

*! Erika F. Fowler & Kenneth Goldstein & Matthew Hale & Martin Kaplan (2007). “Does Local News Measure
Up?” Stanford Law & Policy Review, 18, 410-431.

*2 Danilo Yanich (2010). “Does Ownership Matter? Localism, Content, and the Federal Communications
Commission.” Journal of Media Economics, 23, 51-67.

%% Martin Kaplan & Matthew Hale (2010). Local TV News in the Los Angeles Media Market: Are the Stations
Serving the Public Interest. Retrieved September 30, 2011, from: http://www.learcenter.org/pdf/L ANews2010.pdf.
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levels of local informational programming that broadcasters provide are adequately addressing
the kinds of issues that should be at the core of broadcasters’ commitment to localism.

A third commonly employed approach to understanding broadcasters’ level of
commitment to localism involves assessing the amount of resources devoted to the production of
local news and public affairs.>* This approach might focus on either financial resources or
personnel, in an effort to get a sense of the extent to which broadcasters are investing in serving
the informational needs of their local communities. For instance, the most recent State of the
News Media report, issued by the Pew Research Center’s Project for Excellence in Journalism,
found that the median full-time news staff for a local television station dropped from 32 in 2006
to 29 in 2009.>

Broadcast television news budget data gathered by the Pew Research Center’s Project for
Excellence in Journalism highlight the fact that, during the same four year period referenced
above, retransmission fees substantially increased while budget resources dedicated to
newsrooms significantly decreased. As reflected in Figure 3 (below), during the four year period
from 2006 through 2009, retransmission fees increased from approximately $215 million to $762
million. During the same period, however, the percentage of local television stations cutting

their newsroom budgets went from 8% in 2006 to a staggering 65% in 2009.%°

> David K. Scott, Robert H. Gobetz, & Mike Chanslor (2008). “Chain Versus Independent Television Station
Ownership: Toward an Investment Model of Commitment to Local News Quality.” Communication Studies, 59(1),
84-98.

% project for Excellence in Journalism (2011). State of the News Media 2011. Retrieved September 30", 2011, from:
http://stateofthemedia.org/2011/local-tv-essay/data-page-3/.

% 1bid.
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Figure 3: Trends in Retransmission Consent Revenue and Local
Broadcast Newsroom Budgets
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Research also suggests that there is an increasing amount of resource-sharing taking place
among broadcast stations. Recent research has found, for instance, that many of the stations that
air local news are, in fact, airing local news broadcasts produced by other stations in their
market.>” According to one recent analysis, there are 762 television stations in the U.S. that are
originating local news, and another 224 stations that air news broadcasts produced by one of
these 762 stations.® These news-sharing arrangements can arise from common ownership
(given the relaxation of local television station ownership rules) or from local news-sharing
agreements that are becoming increasingly common, and can often involve complete duplication

of news programming across multiple stations.*® The most recent, and the most extensive, study

%" Josh Stearns and Corie Wright (2011). Outsourcing the News: How Covert Consolidation is Destroying
Newsrooms and Circumventing Media Ownership Rules. Retrieved September 30, 2011, from:
http://www.savethenews.org/sites/savethenews.org/files/Outsourcing%20the%20News.pdf.

*8 Waldman, et al., supra note 32, p. 96 (discussing the results of a survey by the Radio/Television News Directors
Association).

%% See Danilo Yanich (2011). Local TV News and Shared Service Agreements: Examining News Content in
Honolulu. Retrieved September 30, 2011, from:
http://www.savethenews.org/sites/savethenews.org/files/Local Tv&Shared%20Services%20Agreements%20in%20H

onolulu.pdf.
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to date of this phenomenon examined local news programming in eight U.S. television markets.*
This study found that:
the implementation of shared services (SSA) and local management/marketing (LMA)
agreements had a profound effect on the local news broadcasts in the markets in which
they operated. Specifically, the effect was evident in the distribution of stories across the
stations and in the use of shared resources, such as the anchor, the reporter, the script and
video/graphics for the story.®*
This study documented numerous instances in which stations in the same market shared scripts,
news personnel, graphics, and in some instances resorted to airing the exact same newscasts.
The overall effect is one in which the diversity of information, and the diversity of sources,
available to citizens diminishes dramatically.
And, of course, given the documented increasing prominence of such newscast
duplication strategies, it seems unlikely that broadcasters are directing their increased
retransmission consent revenues at enhancing their service of the informational needs and

interests of local communities.

% Danilo Yanich (2011). Local TV News and Service Agreements: A Critical Look. Retrieved October 24, 2011,
from: http://www.udel.edu/ocm/pdf/DYanichSSAFINAL Report-102411.pdf.

% Ibid., p. 98.
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Table 1:

Summary of Research Findings on Broadcaster Commitment to Localism (2000-2011)

Findings

Local Local Local Resources
Public Affairs News Orientation of Invested in

Hours Hours News Content News Production
Between 0.3 12 percent of e 8 percent of local e Median full time
percent and 2 broadcast time news devoted to news staff in
percent of devoted to local local election decline from 2006-
broadcast time news in 2000. coverage 2009

devoted to local
public affairs.

Downward trend
according to
most recent
findings.

In top 50
markets, average
of 3 stations per
market provide
no local news or
public affairs

Downto 6 or7
percent of
broadcast time in
more recent
studies.

In top 50
markets, average
of 3 stations per
market provide
no local news or
public affairs

e 30 seconds per half
hour devoted to
substantive non-
presidential election
coverage

e 30 percent of local
newscasts devoted
to non-local topics

e 96 seconds of
typical 30 minute
newscast devoted to
local civic issues.

e 224 stations
exclusively airing
news produced by
another station

Overall, the majority of the literature to date on broadcasters’ commitment to localism

paints a discouraging picture in terms of the extent to which local stations are dedicating

themselves to serving the needs and interests of their local communities (see Table 1). These

findings need to be taken into consideration when assessing whether or how the retransmission

consent rules should be modified. Despite Congress’ intentions that these provisions would

enhance broadcasters’ ability to serve the informational needs and interests of local communities,

by most measures the informational needs of these communities continue to be underserved

despite the availability of significant additional revenues through retransmission consent fees,

which were intended for this precise purpose.
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Conclusion

The retransmission consent provisions were instituted with the goal of enhancing local
broadcast stations’ ability to serve the informational needs and interests of their local
communities. In this regard, the retransmission consent provisions are part of a well-established
tradition in American communications policy of preserving and promoting localism.

Unfortunately, research on local broadcasters’ provision of local news and public affairs
programming provides little compelling evidence that retransmission consent revenues are being
utilized by broadcasters to enhance their provision of local news and public affairs programming.
Rather, it appears that these revenues are being used in large part to fund the programming
activities of national broadcast networks.

As the Federal Communications Commission considers possible revisions to its
retransmission consent rules, it is important to keep in mind the localism objectives underlying
these rules, as well as to keep in mind the increasingly disappointing state of affairs in terms of
the extent broadcasters dedicate themselves to serving the informational needs and interests of

their local communities.
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